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Memorandum 73-8

Subject: Study 36.50 - Condemnation (Just Compensation and ¥eksure of Damages--
Draft Statute) 1

Background L .
At the December 1972 meeting, the Commission mede & start on the drafting -

of a compensation statute. Exhibit I is a redraft of the ccmpensation statute

along the lines indicated by the Commission. It should be carefully examined.

This memorandum points out & few portionms of the draft that are noteworthy

and presents some additicnal material in areas where the Commiseion requested

further information.

Enhancexent and Blight

Section 1245.340 omits a subdivision tc codify Woolstenhulme (the Consti-

tution requires that & property owner receive enhancement in value'eaused by
the imminence of the project for which the property is taken so long as the
enhancement cccured at a time when it was reasonably certain the property would
not be taken for the project). The staff now sees no point in codifying a

rule it does not believe is & good rule, thereby preventing the court from,

in effect, reversing itself some time in the future. In addition, the staff

has come to view Woolstenhulme as an elaboration of the "scope of the project”

rule dlscussed in the Comment.

Section 12L5.340 also omits a requirement that the property owner must
guffer any depreciation in value thet he might have prevented by proper miti-
gating actions. QGovernment Code Section 7267.2, for example, reads in part:

Any decreage or increase in the fair market value of real property o be -

acquired prior to the date of valuation caused b¥ the public %roﬂt

for which such property 1s acguired, or by the llkelihocod that he property
would be acquired for such improvement, other than that due to pl_:ysieal '
deterioration within the reasonable control of the owner or occupant, will

be disregarded in determining the compensation for the property. . . -
[Emphasis added. )
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In principle, of course, physical deterloration of buildings and structures
should be considered in determining merket velue. However, when the taking
is imminent and the buildings are expected to be demolished, the owner should
not be held to a high duty to take precautions to prevent waste and vandaliesm;
yet the "reasonable control” test might produce that result. Omission of the
emphasized phrase will avold the risk of imposing an undue burden on the

property owner in the form of an unrealistic duty of mAintenance.

Time of Passage of Title

Title to property in an eminent domsin proceeding passes from defendant
to plaintiff at the time of recordation of the final order of condemnation:

The title to the property described in the final order of condemnation

vests in the plaintiff for the purposes described therein upon the date

that & certified copy of the fipal order of condemmation is recorded in

the office of the recorder of the county. [Code Civ. Proe, § 1253.)
Thus, the legal incidents that normally attend title transfer, such as lia-
bility for property taxes, depend upon recordation of the fimil order of cen-
demnation. There are, however, speclal statutory provisions thit medify this
generai rule to provide in substance that the proration of taxes, interest,
and risk of loss shift when possession of the property is taken under ao- ¢rder
of possession. Pach of these special provisions is drafted in light of the
particular problem. Thus, for interest purposes, interest accrues when the
condemnor is entitled to take possession vhether or not possession 1s taken.
On the other hand, risk of loss shifts only vhen possession is taken or the
property owner moves from the property in compliance with the order of pesses-
sion.

In addition, it has been held that, where an assessment lien was levied

upon property after possession was teken by the condemmnor but prior tc recorda-
tion of the final Jjudgment, the property owner could not be held liable. See,
.



e.g., People v. Peninsula Title Guarantee Co., 47 Cal.2d 29 301 P.2d 1 {1956):

There is no passage of title in condemnation proceedings until an award
haeg been made and the final judgment in condemnation filed in the office
of the county recorder. {Code Civ. Proc., § 1253; Metropolitan Water
Dist. v. Adams, 16 Cal.2d 676 [107 P.2d 618].) However, as an exception
to the strict application of the law, it is recognized that a "taking" of
sufficient conseguences is deemed to have the same effect of finality of
tra?sfer for specific purposes as does passage of title. [47 Cal.2d at
33.

Ard again, if possession is taken prior to judgment, thet is the time the right

to the condemmation award accrues. People v. Joerger, 12 Cal. App.2d 665,

55 P.2d 1269 (1936); People v. Glanni {Ct. of Appesl, 1st Dist., Dec, 1972).

We plan to draft a section to cover this matter at a later time.

Finally, where there is an early "taking" of property in the form of a

physical invasion or direct legal restraint (inverse liability), losses due to

8 general decline in market value in the area or toc the adverse consequences

of a natural disaster would be borne by the condemnor eince the taking of the

property i1s said to have occurred at the earlier date. Klopp;ng_#.«bity of

Whittier, 8 Cal.3d 39, __ P.2d _ , __ Cal. Rptr. __ (1972)(dictum).

Risk of Loss

Consonant with the preceding discussion of passage of title, risk of loss
to property is placed upon the condemnee until there is an actual taking of

possesslon or of title by the condemnor. Redevelopment Agency v. Maxwell, 193

cal. App.2d 41b, 14 cal. Rptr. 170 (1961). This rule is codified and mede
more precise in Code of Civil Procedure Section 1249.1 (enacted in 1961 upon
Comniseion recommendation prior to the decision in the Maxwell case):
1245.1. All improvements pertaining to the realty that are on the
property at the time of the service of summons and which affect its value
shall be considered in the assessment of compensation, demages and special

benefits uniess they are removed or desiroyed before the earliest of the
following times:
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(a) The time the title to the property is taken by the plaintiff.

1a1 (b%f The time the possessicn of the property is taken by the
Plaintiff.

(c) The time the defendant moves from the property in complianée
with an order of possession.

This rule appears to work equitabl¥ and corresponds to the allicecation of risk
of loss mormally in property sales transactions. And, since the condemnor 1is
merely & plaintiff and may never obtain final Judgment, it is appropriate that
it not be put to the burden of insuring property it mey never acquire. It is
accordingly recodified as Section 1245.230.

However, where there 1s a "de facto" taking of property of the type
described in Kilopping, such as results from an actual "physical invﬁsion or
direct legal restraint,” there are serious problems to applying a rule that the
condemnor must bear the risk of loss. If the condemnor is to bear the burden
of insuring; 1t should be able easily to determine when the burden commences
rather than having to awalt the outcome of an inverse condemnation action after
the property has been destroyed. To a limited extent, this consideration is
mitigated by the fact that the condemnor may have adequate notice if the risk
of loss shifts only where there is a Eglpicél invesion or a direct restraint on
use of the property. In addition, even where the invasion or restréint is
clear, the taking mey be of such a limited nature as not to Justify the shift-
ing of the risk of loss for the whole property to the condemnor. For these
reasons, the staff recommends that no language be added to the existing law

to codify the sltuation mentioned in Klopping.

Partially Completed Improvements

The basic rule of compensation is that only improvements on the property

at the time of service of summons are compensated; those placed on the property
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at a later time are not compenstted. The reason for this rule is clear: The
public should not have to pay prices for property that are inflated by con-
struction undertaken after the property owner has actual knowledge that the
property will be taken by eminent domein,

The Commission has previcusly discussed the problems this rule creates
vwhere there is an improvement in the process of construction on the property.
Here it may be equitable to sllow compensation for some additionsl construc-
tion either to protect the improvement from injury pending determination of
its value or to protect the public from injury caused by the existence of an
incomplete structure or excavation. In addition, there may be other situations
where 1t is fair to allow compensation for some additional work subseguent to
service of summons--e.g., the improvement is nearly complete and will have a
useful life prior to the time possession is transferred, or the improvement
itself is required for public use. In these cases, it mey be equitable to
permit further construction.

There are other possible ways of handling some of these problems. For
example, the problem of damege to the improvement prior to trial of valuation
could be resclved by preventing jury view. However, this sclution presents
difficulties in that the improvement may only be a small part of the property
taken, and it might not be wise to prevent a view of the whole premises because
of the existence of a damaged improvement. The Judge could, of course, exer-
cise his judgment as to whether permitting the jury to view the property would
be prejudicial to the property owner. Or a view by the jury could be allowed
only with the consent of the property owner. Likewise, the solution of re-
quiring immediate possession of property on which there 1s & partislly completed

improvement has serious drawbacks. The condemnor may well not have the money
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for a deposit at hand at the time of service of summons. It would be economi-
cally better to halt construction by service of summons then to force the con-
demnor to allow completion of the improvement because it cannot afford to
serve swnmons and take: possession.

The most practicable solution, then, is to allow compensation for further
construction in certain limited situations. Because the situations envisaged
are so diverse, and because there are undoubtedly many others that would be
appropriate but that are not described above, the staff believes that it
would be best not to codify any standards in a statute. Rather, compensation
would be allowed if the improvements sre made with the consent of the condemnor,
or if the court in its discretion allows them. The Comment to the statute
would then indicate the general intent of the provision, giving examples of
the types of situations the statute is intended to cover. A provision L.
deeigned to accoplish this is set out in Section 1245.240.

Respectfully submitted,

Rathaniel Sterling
Staff Counsel
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CEAPTER 5. COMPENSATION:

~Article-1._ General Provisions '

§ 1245.010. Right to_ compensation

1245.010. The owner of property acquired by eminent domain

ie entitled to compensation as provided in this chapter.

Comment. Section 1245.010 auperegdea'_ former Section 1248(1). See
Section 1230.070 {"property" includes any right or interest in prope'rty).
For apportionment of award among cwnere, aeé Gh'aptef 6 ( compencing with

Section 1250.010).
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§ 1245.020. Other statutes not affected

1245.020. Nothing in this chapter affects any right the owner

of property acquired by eminent domain ﬁay have under any other statute.

Comment. Chapter 5 (c'omenc:l.ng:with Section 1245,010) does.ﬁmot affect
any statutory provisions providing for additional compensation, such as
compehsation for relocation of ;public ut:llity facilities. See discuasion in

A Study Relating to Sovereign Iumnit}h 5 cal. L. Revision Comm'n Reports 1,

78-96 (1963}. See also Govt. Code § 7260 et ;gg. (:elpcation assistance).
Likewige, Chapter 5 in no way limits 'aa.&if'ionel amounts that may be
required by Article I, Section 1k, the "just compensation" clause of the
California Constitution. See Sectlon 1230.110 ("statute” imcludes constitu-
tion). On the other hand, the fac‘t- that the'“:jﬁst oé:hpensation“ clause mey
require amounts less than are provided in mptei- 5 tiqép not. 1imit the com-

pensation réqu:lred by Chapter 5.
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Article 2. Date of Valuation

Comment. Article 2 (conﬁencing_wi_th Section '121+5.'1.10)‘ supersedes
those _port:l.ons of Code of Civil émcedure Sectioz:} 1249 that formerly speci<
fled two alternative dates of valuation. Article 2 provides a ddte of
veluation for all emirent domain proceédings other than cerﬁin proceedings
by political subdivisions to take proiserty of public utilities. Decisiona-
construing former Code 6f_C11ril P;;oc'e'dur'e Section 1249 held that its provi-
sions governing the dafe of valuation énd,the mking of subsequent ilmprove-
ments do not apply in proceedings by political slubdrivisions to take the
.prop‘erty of public utilities brbugﬁt either under the general eminent domain

statutes or under the provisions of the Public Utilities Code. Citizen's

Util. Co. v. Buperior Court, 59 Cal.2d 805, 382 P.2d 356, 3L Cal. Rptr. 316
(1963); Marin :Ipnmicipal_ Water _Dist‘ V. !»hz_fin.Wa"aer & Power Co., 178 Cal. 308,

173 P. 469 (1918). This .eonstrué_tion 18 contimed under Article 2 and under

Section 1245.240,



§ 1245.110. Date of valuation fixed by deposit |
1245,10. Unless an earlier date of valuation is applicable
- under this article, if the plaintiff depbaitjs the probable Jjust com-
pensation 1n-accordan'c§ with Aﬁicle 1( conmendiné with Secﬁic;n '
1255.010) of Chapter 7 or deposits the amount of the judgment in
accordance with Aﬁic;e 3 {commencing with Section 1255.310) of
Chepter 7, the date of valuation ie the date on which the deposit is

made. '

Comment . Se‘cﬁion 1245.110 permits the plaintif_f,; by making a deposit,
to establish the date of valuamtion as of a date no 1a1-;er than the date the
deposit is made; The - rule under the 1anguage fomerly contained in Section
1249 vas to the contrary; neither the making of a deposit nor t.he taking of

possession had any bearing on the date of valuation. See eit.;r of Ios Angeles

Tower, 90 Cal. App.2¢ 869, 204 p.2d° 395 {19?49) The date of valuation nay
be earlier then the date of the deposit, and suhseguent events may cause such
an earlier date of valuation to shift to the date of deposit. Mut a date of
valuation est.ablished by & depoa:l.t cannot be shifted toa later date by any

of the circumstences mentioned in ‘the following sections.




'§I12h5.120. Prial within one year
1245.120. ‘If the 1asue of compensation is brought to trial
vithin one year after the filing of the comj:la_tint, the datq of valy-

ation ie the date of the filing of the complaint.

COﬁJment. Section 12115.120 cbntinﬁea the substgx;’ce of the i'ule pro-
vided 1n former Code of Civil_Prbcédure Section 12@5 ut "Vthe date of the 7
~ filing of the complaint--rather than the date of 'ther Lssuance of sumzons--
is used in aeternin;ng the dafe.df'valuatipn. Ordinarily, the dates are

the same, but. this is not alvays the case. See Harrington v. Superior Court,

194 cal. 185, 228 pP. 15 {1924). As the iésuaﬁ_de of summons is not essential

_to establish the court's jurisdiction over the property {see Harrington v.

Superior Court, supra, and Brésaer.v. Superior Gﬁﬁr‘t,_ 231 f;'al._ App.Ed 68, 41

Cal. Rptr. 473 (1964)), the date of the filing of the complaint is a more

apprbpriate date.




§ 1245, 130 Trial not with:l,n one year

1215.130. If the issue of compensation is not brought to trial

within one year after the ﬁ.ling of the complaint, the date of valua-

~ tion 1s the"date of the cormencement of the +trial unless the delay is
caused by the defendanf, in which capge the rdét‘re_:-otj' valuation is the

date of the filing of the compl’aint. '

Comment. Section 1245.130 establishes the date of valuation where that
date is not esﬁaﬁlished by an earlier deposit {Section iah?j.no) or by the
provision of Section 1245.120. Section 1245.130, which contimues in sffect
e proviso fofmerly contained in Section 12hg, retains the date épéeiried in
Section 1245.120 as the date of valuation in any case in which the delay in
reaching triel is caused by the defendant.
With mespect to the date that a trial 15 cmenoed, see Evidence Code
.ASect.ion 12 and the Comment t-o that section.

If a new trial is ozﬂered or a mistrial is declared and the new trial
. or retrial is not; ccmmenced w:l.thin one year a:t‘ter ‘the f:l.].:l.ng of the complaint,
the date of valuation is determined under Section 12h5‘.11_i0 or Section 121|-5.150'
rather than Section 12#5.1‘30.'- However, 1f the new tri;ai or retrial is commenced
within one year ®fter the filing of the complaint, the aate of valuation is
determined by Section 1245.120 ) | ’
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§ 1245.140. HNew trial

, 12h5;1h0; (a)) If a new trial is ordered by the trial or appellate
court and the new tfiﬁl 1s not EOmmen¢ed within one year after the filing 7
‘of the complaint, the date of valuation i; the date of the commencement
of such new triai |
(v) Hotwithstanding subdivision {a ), the date of valuation in the
new trial is the same date as the date of valuation in the previoua
trial if t.he plaintiff has deposited the amaunt of the judgment in
accordance with Article 3 (camencing with Section 1255.310) of Chapter 7
within 30 days after the entry of Judment or, if a motion for new trial
or to vacate or set aside the Judgment bas been mede, within 30 days

after disposition of such motion.

Comment. Section 1245. lll-O deals with the date of valuation where &
new trial is ordered. Generally, the date of va;l.uat:‘.l.on is the dat_e of valua-
tion ﬁsed in the previbus tfial‘if the deposit is made vithin 30 days after
entry of ,judgment or, if a motion for a new trial or to vacate or set aside
the ,judgment has been made, within 10 days after disposition of such motion.
If the depesit :I.s made therea:_t‘ter but prior to the cqmencement ,of the new |
trial, the date of valuatiqn-is the date of deposit. See Section 1245.110.
Section 121&5; 140 does not apply where an eariie_r date of valuation bas béen
est&bl:‘?shed by a deposit prioi' to judgment. BSee Bection 1245.110.

Under the language contained in Section 1249 of the Code of Civil Pfoee—

dure, the queatiomamae‘whet,her the origlnal date of valuation or the date




of the new triel should be employed. in new trials in emineﬁt Qoamin proceed-
ings. The Supreme Court of California ultimately held that the date of valu-

ation established in the first trial, rather than the date of the new triel,

should normally be used. See People v, mrata,ES Cal.2d 1, 357 P.24 833,

9 Cal. Rptr. 601 {1960). Bection 1245.140 reverses the result obtained by
that decision unless the date of va.luat.ion has been established by the deposit
of the amount of the Judgment in accorﬂance‘with Arﬁiéle 3 (commencing with
Section 1255 310) of Chapter Te The section applies whether the new trinl is
granted by the trial court or by an appellate court. However, if & mistrial
18 declared, mrther proceedings are not considered a "new trial,” and the
date of valuation is determined under Section 121&5 150 rather than under

Section 1245.140.




§ 1245.150. Mistrial

1245,150. (d) If a mi.strial"is' declared and the retrial is not
conmenced within one, year after the ﬁling of the oomplaint, the date
of valuation is the date of the ccmencement of" the retrial of ‘the case. - |

(b) Notwithstanding subdiviaion- {a), the date of valuation in
the retr:l.al 15 the same date as the date of valuation in the trial in
which the m:lstrial was declared if the plaintiff deposits the probable
Just compensation in &ccordance with Article 1 (comencing vith Sec-
tion 1255 010) of Chapter 7 within 30 days arter the declaration of _

mistria]_. N

Comment. Section 1245.150 deals with the date of valuation where a
mistrial is declared. ' The --section adopts the pfinciple established by Sec-

' tion 1245,140 which g;:verns the date of valuation when a nev trial 1s
ordered. See the Oomment to Section 1211-5‘114-0 '

Under the language formerly cont.ained in Section 1249, the effect, if
any, of & mistrial upon the date of. valuation was uncertain. An unpublished
eourt of appeel dec:lsion held that the ahortive trial prooeeding was of no
consequence 1n this connection and that, if the retrial be@n more than one

year after the date of issuance of summons; the date. of valuation was the date

of the retrial if the del.ay was not caused ‘by the cbndemnee. Peo:ple v. Hall,
2 civil No. 29159 (24 Dist. 1965)
For the purpose of 5ection 1245, 150, a "retrial" following & mistrial

ie distinguiahed from a new trial following an appeal cor a mot:l.on for new
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trié_l gmntéd under Code of Civil Procedure Section 657. See Section

1_21#5.1-!40 anl the Comment to that section. A4s to the distinction, 'see 3

B. Witkin, Californis Procedure Attack on Judgment in Trial Court § 24

at 2072 (1954).




Article 3. .compénsation for Improvements

Pertaining to Realty and Crops

§ 1245.210. TImprovenments pertaining to, realty

(Will include equipment installed for use in fixed location.)

[Not yet drafted.)
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§ 1245.220. Courgensatipn_'for imgrovemgnts_perta_ining to the realﬁy
 1245.220. Except as othervise provided by statute, all Lmprove-
. ments perteining to the realty shall be t&ken intn account in determin-

ing compenaation

Comment. Section 1245.220 au'persedes portlons of former sections
1248 (compensstion shall be. awarded for the property taken "and all improve-.
ments thereon pertaining to the realty") and 1249.1 ("All improveménts per-
taining to the realty that Are on/_rthe property at_the time- of the’ E_:enfice
of summons and which affect 1ts value s'ha.ll‘ be considered in the assessment
of comensation .. 7 | _ | | |

For exceptions to the rule provided in Section 1245, 220, see Sections
1245.230 (imprnvements removed or destroyea}, 12&5 240 (improvements mede

after service of summons). g._ Section lEhS.ESO.(gm_wing crops ) .

Note. This section retains the presently used phrase "improvements

perteining to the realty." When a phrase is developed to describe improvements

that are a part of the realty, that phrase will be used here.
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,§ 1245.230. Improvemenﬁs removed or destroyed

1245.230. Improvements pertaining to the realty shall ot be
taken into account in determining compénsation for thé property taken
to the extent that they are removed §r destroyed béfbre the earliest
df the fbllowing times: - | |

(a) The time the plhiﬁtiff takes title to thé mePErﬁy.'

(b) The time thé plaintiff takes-possession of the praperfy.

{e) The time the defendant moves from the property in com-

pliance vith an order. for possessiun.

Comment . Sectioﬁ 1245,230 continues the substance of former Section

1249.1. See also Redevelopmnnt Agency V. bhxmell, 193 Cal. App 2a bk,

14 cal. Rptr. 170 (1961-) See aiso Section oooo 00 (t.:ltle to property

acquired by eminent domein passes upon the date that a ce:tified copy of

the final orderjof condémnation is‘recorded). cf. Klopping.v.-citi of

(dictum){risk of loss in inverse condemnation). o

' As to the authority of the State Department of Public Works to secure

- -fire insurance, see Government Code Section 11007.1.

Hote. This section retains the presently used phrese "improvements
pertaining to the realty." When a phrase is Eeveloped to describe improve-
ments that are a part of the realty, that phrase will be used here.




" § 12&5.2}}0. Improvements mda arter aervice of sumona

121+5 240, (a) Improvements pertaining to the redlty made sub-
sequent to the date of aervice of summons ahall not be 'haken into account
in determining comPgnsation. _ |
(B)' Subdiviénion-‘{a) does not apply 15 any 'u‘f the fole cases:
(1) The 1mprovement is one required 1o be zade by a public utuity R
to its ut.:ll:l.ty s:.rstem
(2) The improvemnt is one made with the written consent of the
plaintirf
{3) The 1mprovement is one authoﬂzed to be mada by a court order
, :I.ssued af‘t«er 1 noticed hearing and upon 4 i’imuhg b;v,r the court that the
hardship to the plaintiff of perm.ttting the improvemkst is clearly out- °
welghed by the hardsh:lp to the dtfemhnt of not pemitting the improve-
‘ment. No order may be issued un‘ﬂer thhpangmph after the plaintiff
has depoaited the amount. of proba'ble-éuat cmpensetiqn in accordance
with Article 1 (eomencing with’ Sectitm 1255. 010) of Chapter 7 unless
the work authorized by the order 1s necessary to prot-ect persons or
other prqperty ag__a-inst the risk, of injury created by & partially com-

pleted improvement.

'C‘oment. Section .121&5.21&0 in no way limits the right of the property
owner to make 1mprwemnts on his praperty following service of summons; 1t

simply statea the general rule that the aubsequent improvemente will not be




§ 12Ls5.240
compensated and specifies those instances in which subsequent improvements
will be compensated. If & property owner discontinues work on a partially
completed improvement followilng service of summons, the losses he suffers as
a result of the discontinuance may be compensable upon abandonment by the
plaintiff or upon defeat of the right to take. See Section | 1.

Subdivision (a), which continues the substance of the last sentence of
former Section 1249, reguires that, as a general rule, subsequent improve-
ments be uncompensated regardless whether they are made in good faith or bad.

See City of Santa Barbara v. Petras, 21 Cal. App.2d 506, 98 Cal. Rptr. 635

(2971),and E1 Monte Scheool Dist. v. Wilkins, 177 Cal. App.2d 47, 1 Cal. Rptr.

715 (1960). For exceptions to the rule stated in subdivision {a}, see sub-
division {b) and Section 1245.250 (harvesting and marketing of crops).
Subdivision (b)(1) codifies a judiclally recognized exception to the

general rule stated in subdivision {a). Citizen's Util. Co. v. Superior Court,

59 cal.2d 805, 362 P.2d 356, 31 Cal. Rptr. 316 (1963). The standard of
necessary improvements is more stringent than that utilized by the Public
Utilities Commiseion in 8 determination of compensation for the mequisition
of utility property. Cf. Pub..Util. Code § 1418 (improvements "beneficial
to the system and reasonably and prudently made' ).

Subdivision (b)(2), sllowing compensation for subseguent improvements
made with the consent of the plaintiff, is new.

Subdivision (b){3) is intended to provide the defendant with the oppor-
tunity to meke improvements that are demonstradly in good faith and not

-15-



§ 1245.240
intended sclely to enhance the amount of compensation payeble. Instances
contemplated by subdivision (b)(3) where subsequent improvements might be
compensable under the balancing of hardships test include: {1) The work
is necessary to protect persons or. other property against the risk of injury
ereated by a partially completed improvement. {2) The work is necessary to
protect a partially completed improvement that enhances the value of the
land from being dammged by vandalism or by exposure to the elements. (3) An
ilmprovement is near completion and the date of use of the property is distant,

additional work enabling profitable use of the property pending dispossession.

~16~



§ 1245.250. BHBarvesting and markeiing of crops

1245.250. (a) The owner of property acquired by eminsnt domain
may harvest and retain the financial benefit for crops planted before
or after the service of summons.

{b) In the case of crops planmted before service of summons, if
the plaintiff takes possession of the property at & time that pre-
vents the defendant from ‘the harvest and marketing ¢f the crops, tho
value of the crops and the cost of any improvements made for their
cultivaticn shall be included in the compensation awarded for the
property taken. Where the plaintiff gives the defendant notice that
it will take possession of the property at a time thet will prevent
the hervest of the crops, the value of the crops at the time of the
notice and the cost of eny improvements made for thelr cultivation
before that time sball be included in the compensation awarded for the
property taken.

(c) 1In the case of crops planted after the service of summons,
the compensation specified in subdivision (b) shall be allowed 1f the

plaintiff has previcusly coneented to the planting and harvest.

Comment. Section 1245.250 supersedes former Section 124k9.2. Despite
the contrary implication of the former section, Section 1245.250 makes clear
that the defendant has the right to grow and harvest crops and to retain

the profit for his own benefit up to the time the property is sctually taken.



§ 1245,250
Subdivision{a). Where possession is taken and the defendant is prevented from
realizing the value of his crops, he ls entitled to their value at that time,
along with the cost of ilmprovements made for their cultivetion, provided they
were planted prior to service of summons. Subdivision (b). Otherwise, the
defendant is not entitled to compensation for unharvested crops unless the
plaintiff has agreed to permit thelr growth. Failure of the plaintiff to
agree, where there will be an unreasonable delay in acquisition,may subject

the plaintiff to liability in inverse condemmation. See Klopping v. City

of Whittier, 8 Cal.3d 39, __ P.2d _ , _ _ Cal. Rptr. ___ (1972).



Article 4. Measure of Compensation

for Property Taken

_§ 1211-5.§}O. Compensation for property taken

1245.310. Compensation shall be awarded for the property teken.
The measure of this compensation is the fair market value of the

rroperty taken.

Corment. Section 1245.310 provides the basie rule that compensation
for property taken by eminent domain is the fair market value of the property.

Cf. Section 1245, 330 (special purpose properties).



§ 1245.320. Fair market value

1245,320. The fair market value of the property taken is the
price on the date of valuation that would be agreed to by a seller,
being willing to sell but under no particular or urgent necessity
for so deing nor obliged to sell, and a buyer, being reedy, willing,
and able to buy but under no particular necessity for so doing,
dealing with each other in the open market end with full knowledge
of all the uses and purposes for which the property is reasonably

adaptable and available.

Comment. Section 1245.30 18 new. It codifies the definition of fair

market value thet has developed through the cmase law. See, e.g., Sacramentoc

etc. R.R. v. Heilbrom, 156 Cal. 408, 409, 104k P. 979, 980 (1909),and Buena

" Park School Dist. v. Metrim Corp., 176 Cal. App.2d 255, 263, 1 Cal. Rptr. 250,

___ (1959). Although the phrase "the highest price estimated in terms of
money" has been utilized in the case law definitions of fair market value,
Section 1245.010 omits this phrase because it is confusing. No substantive
change 1s intended by this omission.

The standard provided in Section 1245.320 is the usual standard normally
applied to valuation of property whether for eminent domain or for eny other
purpose. The:evidence admissible to prove fair market value is governed by the
provisions of the Evidence Code. See especially Evid. Code § 810 et seq.
Where comparable sales are used to determine the fair market value of property,
the terms and conditlons of such sales may be shown in an appropriate case.
See Evid. Code § B16.
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§ 1245.330. Measure of compensation for special purpose property

[Wot yet drafted.]
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§ 1245.340. Changes 1n'propert;n value due to imminence of ﬁrogect

- 1245.340. Any chaﬁge in the value of thg_ property tdken that oc-
curred prior to the date of valuation shall be excluded from the
determination of cempensation if the cﬁﬁnge in value is attributable
to any of the following:' | |

(8} The project"for which the proyérty is -tak;_-n. ‘
(b) The eminent domain proceeding in vhich the property is taken.
(c) Any preliminary actions of the plaintiff relating to the teking

cf the property.

Ccz_menf. Section 1245340 requires that.' the compensation for pmperty
taken by eminent domain be determined as if there bad been no enhancement or
diminution in the value of pﬁ‘ope;_t'tyr due to yhe‘kiminence of the eminent domain
proceeding or thelpro;}ect_ for 'vrhich the property ,1's.taken. The test provided
in Section 1245.340 is the same as that appligﬁ by state and-fe‘deral‘ law to
offers for vﬁluntai-yacquisition of property (Govt. Code § 7267.2 and Uniform
Relocation ,Ass'iétance and Real Property Acquisition Policies Act of ;970,

§ 301(3)), vith three exceptions® (1) Section 1245.340 're@ires that chenges
in value be "exeiuded*' from the Hetemimtion"ofi compensation sinqé the texm
“disregarded;' ie s‘ufﬁeie’nti‘y ambiguous to mean t!ﬁt changes- in value are to
be either gxcihdea or included in thé determination. (2) Section 12&5.3&0
does not continue the retj_uiremenf that the proﬁerty owner suffer the effects
of any phyéieal deterioration within hies reascnable control. (3) Section
1245.340 lists several causes of value change that must be excluded from con-
sideration mther than the general faetar nf thn "public iwemt" for

whiah 'hhe praperty 13 nequirad - om



_§ 1245.340
T™e first factor for which ve_alue changes muet be excluded is the project
for which the property is taken. Prior case law held that, in géneral, in-

creasesg in the value of the property qausgd by the project as ﬁroyoae_d my

not be included in the compensation. Merced Irr. Dist. v. Woolstenhulme,

L Cal.3d 478, 483 P.24 1, 93 Cal. Rptr‘. 833 _(1971_): e*r; United. States v.

Miller, 317 U.8. 369 (1943). The effect of Section 1245.340(a) is to codify
this rule. 1‘0 should be noted that Merced Ir.r{ Dist. v. Woolstenhulme stated

ﬁn exception-t.‘o the rule of'exclusiﬁn_ of 'énhanceﬁen£ from market value where

the property was not originally included w_ithin. the scope of the project;

this exce?tion is _discu.séed- belaw under the "scope af the project" rule.
Prio.f cage law is uncertein 'respectfing the treatment of any decremse in

value due to such factors &s gemeral knowledge of the pendency of the public

project. Seferal‘décisions irdicate that the rules respecting enhancement and

dimimition are not parallel end that value 1s to be, determined as of the date

of valuation notwithstanding that such value reflects & decrease due to general

knowledge of the pendency of the public project. See City of Cakland v,
Partridge, 214 Cal. App.2d 196, 29 Cal. Rptr. 368 (1963); Pecple v. Iucas,
155 Cel. App.2d 1, 317 P.2d 104 (1957); and Atchison, T. & S.F. R.R. v.

Southern Pac €o., 13 Cal. App.2d 505, 57 P.2d 575 (1936). Seemingly to the
contrary are People v. Lillard, 219 Cal. App.2d 368, 33 Ccal. Rptr. 189 {1963),

and Buena Park School Dist. v. Metrim Corp., 176 Cal. App.2d 255, 1 Cal. Rptr.
250 (1959). Thé Supreme Court case of KlopLip_g_ v. City of Whittier, 8 Cal.3d
39, __®2a__, __ ol Rptr. __ (1972), cited the Lillayd snd Jetrin




§ 1245. 30

.approach while diaapproving the Partridge, Iucas, and Atchison approach in the

inverse condemmation context. The case cast doubt, however, on what approach
the court would take in a direct'condemnation case. 9 Cal.3d at 45 n.l;

cf. Merced Irr. Dist. v. Woolstenhulme, 4 Cal.3d at 483 n.1.:

Section 1245.340(a’) is’ intended to make thé rules respecting
eppreciation and depreclation parallel by codifying the views expfessed in

the Lillard and Metrim decisions. See Anderson, Conseguences of Anticipated

Eminent Domai’n'Pro‘céeaipgg-_--Ia Loss of Value & Factur? s 5 Santa c_laﬁ lawyer
35 (2964). | o

Subdivision ( a) of Section 1245, 30 is ‘a:lsb intended to codify the
proposition th-at any increase or decrease in valie re;ultiné from the use
~ which the .condemor':_ts to m_zke of the propeﬁy mst be eiiminatea' in determin-

ing compenseble market value.' See: Merced Irr Dist. v. Woclstenm.lme, U L“.'a.;.3d

at 1+90-1+91 ir, however, the condemnor's proposed use is one of

the highest and best uses of the property, the adaptability of the property

for that purpose may be shwn by the property owner. See San I)iego Iand &
Tovn Co. v. Neale, 78 Cal. 63, 20 P. 372 (1888). ‘

While Section 121&5 340(a) provides that changes in value caused by the
project. for which the pro-perty is taken nay not be 1nc1uﬁed in the compensation,
thie exclusiomry provision is not intended to apply to value changes that
are beyond the scope of the “pro.ject." Thus, whez_re changes in value are
caused by a project other than the one for vhich the property is taken, even
though the two projects may be .related, the property m:-. may enjoy the benefit

or suffer the detriment caused by the other project. See, e.g., People v.

Cremer, 14 Cal. App.3d 513, 92 cal. Rptr. 401 (19?1}. Likewise, if property

eRke




| § 1215.340
is éffected by & project but is not to be taken fbr that project and subse-
quently the scope -:ﬁf the prolect 1s changed a'nai .thé property is acquired for
the changed pro.jéct, the property should be valued as affected by the original

project up to the change in scope. See, e.g., People v. Miller, 21 Cal Ap:p 3d

" L67, 98 cal. Rptr. 539 - (19711, and Merced Irr. Dist. ¥. _Wmlstenhulme, gupra

("[w]e new hold that incmaeﬁ_i in value attributable to a pmject but reflecf.-
ing & reasomable expectation that property vill not be taken for the improve-
ment, should properly be considered in determining ',juat compensation.”[4 Cal.3d
“at 495]); cf. United States v. Niller, __p:_:_-_a_... '

‘The second factor listed in Section 12#5 k! requims that value changes
caused by the fact that the property will be taken by eminent domain must be
excluded from feir market value. Changes based on eon.jecture of a favorable
‘or unfavorable awvard are not a pl;oper element of compensation. Se.e Merced

Irr. Dist. v. -Woolstenhulme, L cal.3d at h91—h92, 1@3 P.2d at __, 93 Csl.

Rptr. at __ . 7
The third factor lisfed in Section 121@5.3;&0 requires preliminary actions

on the part of the condemncr related to the ta’king of the property should not

be allowed to affect the compensation.  See Buema Park School Dist. y. Metrim

COEE‘ F] BRErﬂ-
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Article 5. Compensation for Injury to Remainder -

§ 1245.410. COmpensatiox} for injury to_réminder

1245.410. {a) Where the property acquired is part of a larger
parcei , in addition to the compens&fién’ awa'rded pursuant ‘to Article 4
{ comencing w:lth Section 12#5 310) for the part taken, com;pensation .
shall be awvarded for the injury, if any, to the remalnder.

(v) Compensation for 1n,3ury to the remainder is the amount of ‘the
damage to the remeinder reduced by the amount of the benefit to the
remainder. If the amount of the benefit to the remainder Pquala or
exceeds the eztunt of the dmmga.tu the. reminder, no compensatton shall
be awarded under this article, but the amount of the benefit to the
remeinder shall noﬁ be dedﬁcted‘fr_pm_ tﬁe cbmpenéation required to be
avarded for the property teken or from the other compensation required by

this chapter.

Comment. Section 1245.410. provides the measure of damages in & partial
taking. It supersedes subdlivisions 2 a'r::_;d \3. cof former Code of Civil Pro~

cedure Section 1248.



§ 1245.420. Damage to remainder
- 12h5 h20. Damage to the remirﬂer is the damage, if any, caused to
the remainder by ‘either or both of the follOWing'
(a) The severance of the remainder from the part taken.
(b} The construction and use of the pro,j,ect in the manner pmplosed-

by the plaintiff whg’thér ]-.ocated on the paz"f taken or elsewhere.

Comment . Se’ction'lEhS.haO continues prior law as to the damage to the
remaindar oompe’nsable in sn eminent domein prboeeding'.- ‘See former Section
1248(2). Pi-_ior 1aw was not clear vhether-dgnage to the remainder caused bythe
éons@ruct:ion_ and use of the pi‘ogect were récoverable if the démée-msina_
portion of the project was not located on the pmpertj from which the remaipder
was severed Compare Peop_le V. S;mona, Bh cal.2d 855, 357 P.2d 451, 9 Cal.

Rptr. 363 (1960), and People v. Elsmore, 229 aal. App.2a 809, k4o Cal. Rptr. 613

{(1964), with People v. Ramos, 1 Cal.3d 261,:1160 P.2a 992, 81 Cal. Rptr. 792

(1969), and People V. Volunteers of Amer:l.ca, 21 cal. App- 3& i, _98 Cal. Rptr.

423 {1971). Subdivision (v) ahmgates the rule in Symons by allowing recovery
for dameges caused by the project to the remeinder regardless_of _the precise

location of the damege-causing portion of the project.




§ 1245.430. Benefit to remainder

121+5.1+30.' Benefit to the remainder is the benefit, if any, caused
by the construction and use of the project in t.h.e‘mnner proposed by

the plaintiff whether located on the pert taken or elsewhere.

Comment. Section 12L40.430 codifies prior law &s to the benefit to the
remainder that may be of:‘fset' against damage. to the remainder in an em:i.nent
domain proceediné. See former Section 12#8(3). . As with damage to the.
remainder (Section 121»01;20 and Comment thefetd:);'ﬁ'aa‘aﬂta created by the eon-
struction and use of the project need not be derived from the fortion of the .

project located on property from which the remainder was severed.'- ‘This con-

timues existing law. See People v. Hard, 205 Cal..App.Ed*lé, 23 Cal. Rptr. 67
(1962). o




§ 1245.440. Computing damage and benefit to remainder -

1245.040. The amount of the damage to the remainder and the benefit
to the remainder shall: | |

{a) Reflect any délay in the time when the damage or benefit caused
by the construction'and use of the pro.}er.‘t in 1-;he maﬁner pmpdsed by the
pJaintiff will actually be realized; and |

(b} Be determined based §n the value of the remainder on the date

of valuation excluding prior changes in value as provided in Section 1245.340,

Comment. Section 1245 .440 embodles two rules for computing the damage and
benefit to the remainder that represent departures from prior law.. It has
been held that damage and benefit must be based on the assumption that the

improvement is compieted. See, e.g., People v. Schultz Co., 123 Cal. App.2d

925, 268 P.2d 117 (1954). -Suhdiviéion (a) alters this rule‘ahﬂ requires that
compensation for damege to the remainder (and the amount of benefit offset) be
computed in & manner that will tak,er-‘:intcf'acccu_nt any delay in the accrual of
the demage and benefit under the project aé préposed.’ If there is a subaequént
chaage-in plans so that the damage and beneﬂt do not occur as the plaintiff

proposed, the property owner may recover any additiona) damage in a subsequent

action., See, _e_ﬁ;,?e_gﬂg Vs Schult'z Co., supra. Whether changes in the |
value of the m:ln&er caused by imminence of the projéét prior to the date of
valuation should be ihcluded in the comimt;ttion of demage and benefit to the
ré.ma:lnder was unclear under‘ prior law. Subdi;nrision {t) adopts the position that
the damage and benefit to the remsinder must be computed on the basils of the

~ remainder gmffegteﬂ' ‘b# g_py,:qnganggﬁggt or. blight. L |

”‘}"*?%?jrff



§ 1245.450. Compensation to reflect project as prop_osgd
1245.450. COmpeﬁsation for iﬁjﬁfy_to_the remainder_shé_ll be based
on the project s proposed. Any features of the project which mitigate
the damage or provide benefit to the r!emainder-', ‘inecluding but not limited
to easements, farm 61‘ private crbssin_gs,-underpﬁs‘ses, access roads,
-fencing; and cattle guards, shall be teken into account in determining

the compensation for injury to the remainder.

Comment. Section 1245.450 makes cleaf that any "physical solutions" pro-
vided by the plaintiff to initigate/damages‘ are to be considered in the assess-
ment of daﬁnges. Section 12#5.1&59 supersedes former Sect\ion 121_68(5): The
cost of fencing, | catt-le guai:'ds, anﬂ crossings is an element of demage only it
lack of fencing, cattle guards, or crossings would demage the remainder; if
the feﬁcing, cattle guards, or crossings ’ére to he suﬁplied_ by the plaintiff
as part of its project as designed, thie fact should be taken iﬁto considera-
tlon 1n determining the damage, 1f any, to the remainder. Cf, former Section
11251 {plai'ntiff TAY. elect to bui'ld' fencing, cattle ‘guards, and crossings in

lieu of peyment of demages).



